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BACKGROUND GUIDE
HUMAN RIGHTS COUNCIL
DESCRIPTION OF THE COMMITTEE

In March 2006, the General Assembly voted to create the Human Rights Council, which would replace the much-criticized Commission on Human Rights. The Human Rights Council, like the Commission before it, addresses human rights violations around the world. It is guided by the principles of universality, impartiality, objectivity and non-selectivity, constructive international dialogue and cooperation, with a view to enhancing the promotion and protection of all human rights, civil, political, economic, social and cultural rights, including the right to development; The Human Rights Council is composed of 47 countries, which are elected by a majority of the General Assembly through a secret ballot. In an effort to remedy the controversy surrounding the Commission on Human Rights, member states of the Council are required to uphold human rights in their own countries and policies. Council members with “gross and systematic violations of human rights” may have their membership suspended. The Council meets at least three times a year. 

TOPIC: RIGHTS OF DETAINEES
INTRODUCTION
According to the G.A. res. 43/173, "Detained person" means any person deprived of personal liberty except as a result of conviction for an offence. According to the Universal Declaration of Human Rights no-one may be subjected to arbitrary arrest, detention or imprisonment. Detention is seen as ‘arbitrary’ when there is no legal basis for detention or there are grave violations of the right to a fair trial. Detention and imprisonment which is lawful under national standards may be considered arbitrary under international standards. Under international human rights law, all defendants have the right to a fair trial. But in many countries throughout the world, detainees are held without due process and prisoners are convicted in trials where these safeguards have been ignored. In some instances people are held for long periods without trial. 

Torture and other forms of ill-treatment are often used alongside detention and imprisonment to gain information or a confession, as well as to punish, intimidate and threaten prisoners and detainees. 

Aspects of detention and imprisonment include: 

· Prisoners of conscience 

· Arbitrary, incommunicado and secret detention and solitary confinement 

· Fair trial 

· Torture and other forms of ill-treatment 

GITMO 

At the end of the Spanish-American War, in 188, the US and Cuba entered into the Cuban-American Treaty which held, among other things, that the United States, for the purposes of operating coaling and naval stations, has "complete jurisdiction and control" of the Guantánamo Bay, while the Republic of Cuba is recognized to retain ultimate sovereignty.After the Cuban Revolution of 1959 which brought Fidel Castro to power, then-President Dwight Eisenhower insisted the status of the base remained unchanged, despite Cuban objections.A 1934 treaty reaffirming the lease granted Cuba and its trading partners free access through the bay; modified the lease payment from $2,000 in U.S. gold coins per year, to the 1934 equivalent value of $4,085 in U.S. dollars; and made the lease permanent unless both governments agreed to break it, or the U.S. abandoned the base property. Since the Cuban Revolution, the government under Fidel Castro has cashed only one of the rent checks from the U.S. government, and only because of confusion in 1959 in the heady early days of the leftist revolution. Allegedly, the remaining uncashed checks, made out to "Treasurer General of the Republic" (a position that ceased to exist after the revolution) are kept in Castro's office stuffed into a desk drawer!The United States argues that the cashing of the single check signifies Havana's ratification of the lease —rendering moot any questions about violations of sovereignty and illegal military occupation. It is countered, however, that the 1903 and 1934 lease agreements were imposed on Cuba under duress and are unequal treaties, no longer compatible with modern international law.Meanwhile, the US has been under considerable fire over the years, for the alternative uses it has found for Gitmo (abbrev. For Guantánamo Bay) Now, a detention centre for suspected terrorists and especially for those considered major threats to US national security, Gitmo is notorious for being one of US’ many black camps where the detainees are subjected to ‘coercive interrogation techniques’ to obtain confessions which may be used against them as evidence in courts. 
Palestine Detainees 
Between 1948 and 1967, the question of Palestinian prisoners was not an issue; it certainly became one after the invasion of the Golan Heights, the West Bank and the Gaza Strip, following the "6-day War”. These occupied territories faced different legal fates. The State of Israel annexed the Golan Heights and East Jerusalem through two unilateral acts that were never recognized by the international community.. Unlike the Palestinians residing in Israel in 1948, who were given the Israeli nationality, and the population of the Golan Heights upon whom the Israeli nationality was imposed following the annexation of the Syrian territory1, the Palestinians in the West Bank and the Gaza Strip held on to the status that they had prior to the war of 1967. For the Palestinians, the Israeli occupation translated into various economic, social and political consequences. However, at the mere notion of any sort of military occupation, numerous Palestinians demonstrated their opposition to the Israeli presence, either through political or military means. As a result, the Israeli authorities were forced to suppress the first revolt (the first Intifada) during which they not only broke up demonstrations and strike movements, but also arrested many individuals. The signing of the Oslo accords brought about the liberation of many Palestinian prisoners, but after the peace

talks fell through, a second Intifada broke loose leading to a great number of arrests as well as, which had not been the case during the first Intifada, the killing of activists from various Palestinian political movements. There were several victims recorded among the civilians themselves due to actions on the part of the Israeli army and, to a lesser extent, on the part of colonists. It is important to note that the Israeli population itself suffered from indiscriminate acts of violence carried out by some Palestinian groups. The past three Israeli governments have made it a point to bring attention to this fact in order to justify targeted assassinations, the invasion of territories for the most part under the control of Palestinian authority and arrests aimed at bringing damages to civilians. 

The Israeli authorities have adopted a legal attitude that, while having undergone. First of all, the State of Israel considers that because it is dealing with territories falling under no authority whatsoever, the Geneva Conventions do not apply. This is the case, for example, regarding houses demolition and collective punishment, strictly prohibited under the 4th Geneva Convention, but frequently carried out by the Israeli army since it considers that the said convention does not apply. Similarly, notwithstanding the proclaimed state of war, the Israeli army does not grant Palestinian prisoners the status of prisoners of war and has in fact always authorized it to judge and convict them, here under the provision that potential crimes of war may be held against some of the prisoners. Subject to the Military Justice, Palestinians can be arrested under conditions set forth by Military Order #378, enacted in 1978.. Any person arrested can be held in solitary confinement, without being permitted to contact a lawyer, for a maximum of 8 days. On 5 April 2002, while the Israeli army was invading various refugee camps and cities in the West Bank, Military Order #1500 was permitting arrests to be carried out on the basis of an officer’s written authorization as well as a stay of imprisonment in solitary confinement for 18 days. 

The State of Israel ratified, in 1991, the international convention against torture as well as the pact related to civil and political rights. Israel stipulated reservations to this Convention notably to article 4 and 9. Israeli laws also prohibit the use of torture, in particular section 277 of the Israeli Penal Law. Yet, while that is the case, the Israeli government had adopted, in 1987, the conclusions of the LANDAU commission, which authorized secret services to use certain forms of torture for security reasons. The conditions of detainees that include several men women and even minors are indeed subjected to intense confrontation on the international forum.
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OTHER ASPECTS OF INFRINGEMENT OF RIGHTS OF DETAINEES
Chad
Human Rights Watch, Africa has alleged that the Chadian government is using the recent coup attempt as a pretext to arbitrarily arrest people who have no apparent connection to the insurgency. 

State security forces arrested at least 15 persons and held them without charge since Chadian rebels attempted a coup on February 2-3, but the actual number is likely to be higher. At least eight individuals, and possibly many more, remain in custody following the lifting of the state of emergency on March 15. 

A Human Rights Watch investigation in Chad and Cameroon received numerous reports of arbitrary arrest from credible sources, but many reports could not be verified, often because former detainees, family members and eyewitnesses declined to be interviewed for fear of government persecution. 

“The Chadian government should charge or release persons arrested following the February coup attempt”, said Georgette Gagnon, Africa Director, Human Rights Watch (March 20, 2008) 

Chad last made news in November 2007, when it released detainees (consisting of several Spanish air crew arrested on charges of suspected conspiracy) after intervention in the form of French President Nicolas Sarkozy who said that while he “respected the Chadian judicial system” he felt “the crew should be tried in their own country”.
Bahamas
The Carmichael Detention Centre in Nassau, New Providence, holds non-Bahamian nationals arrested for breach of immigration law provisions. Those detained include asylum-seekers. On 13 August 2002 the centre held 212 detainees of which 40 were female. Amnesty International visited this centre in 2002, and made some recommendations. 
The basic conflict arises due to the following situation: 

It is lawful under international law for a person to seek protection from persecution in the Bahamas even if they arrive without proper visas and identity papers. Also, the Refugee Convention implicitly recognizes the chaotic and sudden nature of flight, and outlines that states must not punish those asylum seekers who have no choice but to arrive in the Bahamas 'illegally'. Currently, the sole piece of legislation governing the treatment of asylum-seekers in the Bahamas is the Immigration Act 1967. This criminalizes all those who arrive in the Bahamas without valid documentation, including those seeking refuge and protection from torture and other human rights violations. Nor does the Immigration Act enshrine in law refugee determination or protection procedures. And a policy of mandatory detention imposes effective punishment on all asylum seekers and is contrary to the provision of the Refugee Convention. 
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PAST INTERNATIONAL ACTION 
"The Third Geneva Convention—which came into force on October 21, 1950, and deals with the treatment of prisoners of war, defined in explicit terms the term ‘Prisoner of War’, stipulated the conditions under which a person could be accorded this status and what rights a person with such a status was entitled to under what conditions. 

It is also known as The Geneva Convention relative to the treatment of priconers of war. 

The United Nations Commission on Human Rights has addressed the distributing expansion of arbitrary detention since 1985. In 1990, it requested the Sub-Commission on Prevention of Discrimination and Protection of Minorities to undertake a thorough study of the matter and submit recommendations to it for the reduction of such practices. 

At the same time, concern about the guarantees which should be enjoyed by all persons deprived of their liberty was manifested in the adoption by the United Nations General Assembly in December 1988 of the Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment. In 1991, in pursuance of the recommendations made in the above-mentioned report of the Sub-Commission, the Commission on Human Rights set up the Working Group on Arbitrary Detention (resolution 1991/42). 
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The Commission on Human Rights has entrusted the Working Group with the mandate that includes investigating cases of deprivation of liberty imposed arbitrarily, provided that no final decision has been taken in such cases by domestic courts in conformity with domestic law, with the relevant international standards set forth in the Universal Declaration of Human Rights and with the relevant international instruments accepted by the States concerned The Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment was adopted by General Assembly resolution 3452 (XXX) of 9 December 1975 

And Standard Minimum Rules for the Treatment of Prisoners was adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of Offenders, held at Geneva in 1955, and approved by the Economic and Social Council by its resolution 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977.
Global efforts to combat nuclear terrorism are providing an additional focal point for addressing the treatment of detainees taken in the war on terror. The International Convention for the Suppression of Acts of Nuclear Terrorism (“Nuclear Terrorism Convention” or “NTC”), adopted by consensus by the UN General Assembly on April 13, 2005, arguably helps demonstrate that detainee policies can be shaped within the context of multilateral cooperation to fight terrorism, including terrorism tied to the illicit spread of weapons of mass destruction.
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In addition to defining offenses, jurisdiction, and obligations to investigate, prosecute, or extradite alleged offenders, the Nuclear Terrorism Convention, with its ultimate focus on the investigation and prosecution of individuals, also addresses the treatment of detainees. It calls for fair treatment of detainees and their full enjoyment of rights “in conformity with” domestic law and “applicable … international law, including international law of human rights.” While leaving “fair treatment” and “applicable ... international law” largely undefined and unspecified, the Nuclear Terrorism Convention does also envision notifications to home countries and the UN Secretary General; visits by a detainee’s home country and the International Committee for the Red Cross; and protections against unlawfully discriminatory extradition requests or non-extradition detainee transfers made without the detainee’s consent.
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RECOMMENDATIONS FOR FORMULATING A RESOLUTION 
· The term detainee has not been explicitly defined and hence is subject to intense debate 

· Till date various terms such as:"cruel, inhuman or degrading treatment or punishment” and “fair treatment” have not been clearly defined. This ambiguity contributes greatly to various interpretations by member nations and hence often leads to gross human rights violations 

· Very often the undeceive status of detainees leads to violations of their basic human rights, Not even classified as prisoners of war they are entrapped in “legal black holes” and are often detained for several years and subject to torture 

· There must be measures to ensure that all nations that have ratified the Geneva Convention and other treaties uphold their requirement of and ensure proper implementation 

· Very often the internal national law of a particular nation conflicts with the international law on various issues and this has severe repercussions 

· Nations must ensure that in their respective countries the Standard Minimum Rules for the Treatment of Prisoners are followed 

SOURCES FOR FURTHER RESEARCH
http://usmilitary.about.com/cs/wars/a/loac_2.htm 

http://www.time.com/time/magazine/article/0,9171,1025139,00.html 

http://www.hrw.org/english/docs/2005/04/27/usint10545.htm 

http://www.amnesty.org/en/library/info/AMR14/005/2003/en 

http://www.thinkspain.com/news-spain/13984/remaining-chad-detainees-arrive-back-in-spain 

http://hrw.org/english/docs/2008/03/19/chad18319_txt.htm 

http://asiapacific.amnesty.org/library/Index/ENGAMR140032003?open&of=ENG-BHS 

http://www.amnesty.org/en/library/asset/AMR14/005/2003/en/dom-AMR140052003en.html 

http://www.bahamasb2b.com/news/wmview.php?ArtID=4543 
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TERMS AND CONCEPTS





Prisoners of War (PoW): Broadly, this term refers to a combatant who is imprisoned during the conflict by the enemy and interned until the end of the conflict. However the Third Geneva Convention contains the most detailed and widely accepted definition of the term. 





Lawful combatant: Is a combatant who is a member of a regular armed force or an irregular force and is authorized by that force to engage in direct hostilities. 





Unlawful combatant: A civilian who directly engages in armed conflict under the International Humanitarian Law (IHL) and may be prosecuted under the domestic law of the detaining state for such action. 





Detainee: There is no widely accepted definition for the term ‘detainee’ and perhaps the detaining powers have often taken advantage of this loophole. By categorizing prisoners as ‘detainees’(a term that basically symbolizes an intermediate status) the detaining power can skirt according the prisoners their rightly deserved Prisoner of War status. 





Arrest: Means the act of apprehending a person for the alleged commission of an offence or by the action of an authority.





Detained person: Any person deprived of personal liberty except as a result of conviction for an offence.





Imprisoned person: Any person deprived of personal liberty as a result of conviction for an offence. 





Detention: The condition of detained persons as defined above.





Imprisonment: The condition of imprisoned persons as defined above. 





Torture: It is defined as any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted by or at the instigation of a public official on a person for such purposes as obtaining from him or a third person information or confession, punishing him for an act he has committed or is suspected of having committed, or intimidating him or other persons. It does not include pain or suffering arising only from, inherent in or incidental to, lawful sanctions to the extent consistent with the Standard Minimum Rules for the Treatment of Prisoners.





These terms are given here along with their brief introductions only for you to familiarize yourself with them. They must not be taken in absolute terms.























CRITICAL THINKING


As a practical matter, what complicates many types of questions the most may be the circumstances under which a detainee is seized, including the conditions present in the place where he is seized. For example, when alleged co-conspirators in the attacks of Sept. 11, 2001, where located in Hamburg, there was no invasion, combat, detention at a military base, or controversy over the Geneva Conventions; Germany has rule of law, is a U.S. ally, and simply arrested and attempted to prosecute the suspects. In contrast, Afghanistan in 2001 was a failed state with some territory in the hands of an internationally unrecognized Taliban regime, other areas in the hands of rebels, and areas that were arguably lawless (and to some extent still might be). Faced with that scenario and the desire to apprehend those responsible for the Sept. 11 attacks, the United States invaded with it military and carried out wholesale combat operations. Detainees ended up in U.S. custody within that context, with controversy arising over their status, treatment, and ultimate fate. 








CRITICAL THINKING


The various conventions for prevention of violation of human rights, resolutions passed till date fail to explicitly define various terms such as: "cruel, inhuman or degrading treatment or punishment” and “fair treatment”. This ambiguity contributes greatly to various interpretations by member nations and hence often leads to gross human rights violations. 








CRITICAL THINKING


What suggestions could the international community offer to the Bahamas (or other countries facing such a problem) so the rights of the detainees in question are protected while respecting the Bahamian governments’ concern regarding the trespassing on their territorial integrity? 








QUESTIONS TO CONSIDER


1. What can the international community do to remedy such a situation? 


2. What is your own country’s stand on this issue? Has your country voiced its opinion on it? 


3. Is it fair for the United Nations to interfere in the ‘internal affairs’ of the country in this case? 








CRITICAL THINKING


Is the Geneva Convention applicable for the Palestinian detainees in Israel or is the Israeli Government fair in its claims that as it is dealing with territories falling under no authority whatsoever, the Geneva Conventions do not apply? 
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